of the gear shifting mechanism the operator is obviously the one
who determines the speed at which the equipment is operated. _I
can not find, however, that he has unlimited discretion in this
respect as the government contends.  Mr. Biega. himself was the
cause of a citation being issued against the company because he
was following another scraper too close.  Drivers have been dis-
ciplined for going too fast and a Mr. Scott, who testified for
the complainants, was disciplined (a letter of reprimand) for
going too slowly.  I heard a case in Texas, Secretary of Labor
vs. Garrett Construction Company, 4 FMSHRC 2202 (December_13,
19821 in which two scrapers were going in opposite directions
at 30 m.p.h. each and collided.  One operator was killed and the
other was seriously injured.  Those drivers undoubtedly thought
they had discretion to operate at approximately full speed.  I
hold that the speed at which a scraper is supposed to be operated
is not in the sole discretion of the operator himself.

Both parties devote a portion of their briefs to the ques-
tion of good faith belief, on the part of complainants, that they
were operating at a safe reasonable speed.  I do not consider the
driver's belief a controlling factor.  The question is' whether
respondent had a good faith belief that the three drivers were
engaged in a slowdown.  It is the determination of the motivation
of the employers that is crucial.

While I have held that I do not believe the complainants
were engaged in a slowdown, I also hold that from the results of
the time and motion study, respondent had every right to think
that they were so engaged and, in fact, did think that.  Taking
the first 6.4 mile leg of the test, only a small portion of which
had been watered at the time of the deadhead, complainants average
speed was 8.2 m.p.h.  Disregarding the faster speed of the
mechanics and 'dozer operators, the five regular pan operators
had a speed over that first leg of 14.6 miles per hour.  That
is 6.4 miles per hour faster than the complainants.  It took an
average of 26.2 minutes for the five regular pan operators to
cover that leg, and it took the complainants an average of 47
minutes to cover that same distance.  The last of the regular pan
operators passed the Spade Haulage Bridge at 8:12 A.M.  It was
19 minutes later before the first of the complainants got to
that check point.  The time and motion study justifies a belief
by respondent that complainants were engaged in a slowdown.

The complainants did make safety complaints from time
to time and there is evidence that they were outspoken in regard
to safety matters, but there was no evidence that their safety
complaints had any connection with the disciplinary action taken. I/

17complainants were all given notices of suspension with intent
to discharge.  The matter went to. arbitration and the decision of
the arbitrator was that complainants should be suspended for 30
days, but not discharged.  The complainants were thus suspended
for 30 days and then put back to work.

1745s operated slower in the middle gears than the older
